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I. IntroductIon
This article explores the historical changes in trade policies that brought the United States government from a staunch supporter of trade liberalization under the General Agreement on Tariffs and Trade (GATT) (and generally an opponent of liberalization through regional agreements 1 ), to an enthusiastic negotiator of regional trade agreements, all over a period of about 35 years.
2 Since 1985, the United States (U.S.) has concluded free trade agreements (FTAs) with a total of nearly thirty nations, including most recently the Trans-Pacific Partnership (TPP).
3
Slowly progressing negotiations are underway with the European Union (EU), which if and when successful would add another twenty-eight countries as FTA partners.
4 U.S. policy has also shifted from seeing free trade agreements as a second best approach to trade liberalization to one where, after the failure of the WTO's Doha Development Round, the focus is decidedly on the regional agreements, most significantly the TPP and the Transatlantic Trade and Investment Partnership (TTIP). In addition to the trade liberalization that has taken place in free trade agreements, the United States Government views the most recent free trade agreements as a positive force. If the process is successful, it could eventually bring broader trade liberalization from the regional to the global level, and assure that the United States has a major role in setting the rules for international trade in the future.
II. Free trade agreementS In the general agreement on tarIFFS and trade
A GATT without an exception for customs unions would not have been consistent with post World War II foreign policy in Europe. In addition to the U.S. Marshall Plan and the efforts of the World Bank, both designed to support the economic and industrial reconstruction of Europe, the United States strongly supported the economic unification of Western Europe as an antidote to a possible World War III. The Marshall Plan aid was channeled primarily through a common European program, rather than on a country-by-country basis. 5 Further, the United States opposed French efforts to prevent Germany from again becoming an industrial 1 See Canada-US Automotive Products Agreement, Jan. 1965, Historica Canada, available at http://www.thecanadianencyclopedia.ca/en/article/canada-us-automotive-products-agreement. 2 Much of this history is discussed in detail in daVId a. gantz, regIonal trade agreementS: law, PolIcy and PractIce (2009) [hereinafter Gantz, RTAs] . Trans-pacific Partnership Agreement [Australia, Brunei, Canada, Chile, Japan, Korea, Malaysia, Mexico, Peru, Singapore, United States and Vietnam], Feb. 4, 2016, available at https://ustr.gov/tpp (last visited Mar. 26, 2016) . 4 See EU Commission, The Transatlantic Trade Investment Partnership, available at http://ec.europa. eu/trade/policy/in-focus/ttip (last visited Mar. 26, 2016) . Should the U.K. withdraw from the EU, as seems highly likely as of October 2016, the number would of course be reduced to 27. 5 See Robert Wilde, The Marshall Plan, available at http://europeanhistory.about.com/od/ coldwar/p/prmarshallplan.htm (last visited Jan. 15, 2016). power. 6 European economic union was not of course a U.S. idea. Churchill, among others, suggested in 1946 that a (customs) union of France and Germany could be the initial step in a broader union of European nations. 7 Still, possible future European economic integration was not the only or perhaps even the most significant driving force. Professor John Jackson observed that some countries treated regional agreements as exceptions to Most-FavoredNation (MFN) treatment well before the GATT was drafted. The United States sought a "dismantling" of trade preferences in the 1946-47 GATT negotiations and in the ill-fated International Trade Organization (ITO) Charter, where particular concerns had arisen with respect to the preferences extended to members of the British Commonwealth.
8 According to Jackson, even the United States "recognized the legitimacy of an exception for customs unions," and was willing to permit such arrangements "without opening the door to the introduction of all preferential systems under the guise of a customs union."
9 Professor Petros Mavroidis further suggests that some negotiators at the conference wanted to regulate "frontier traffic" (trade between adjacent countries) while others saw the exception as a tool to legitimate preexisting arrangements or to further economic development, or even as a kind of insurance policy in the event that the new multilateral system were to break down.
10 Although the United States had pressed for a requirement of immediate adoption of the customs union, other delegations urged that there be a transition or interim period. This latter view ultimately prevailed in Article XXIV. It was at the Havana Conference, where the International Trade Organization agreement was drafted, that the idea of a free trade area was added to the exception for customs unions.
In the course of the drafting of the General Agreement on Tariffs and Trade in 1946 and 1947, the United States thus accepted the necessity of including in the GATT an exception to the fundamental non-discrimination principle of most favored nation treatment, with the U.S. delegate (probably Harry Hawkins) instrumental in proposing the draft of what eventually became Article XXIV.
11 The decision was made to include in Article XXIV language that would permit the deviation from MFN treatment only under what were believed to be narrow circumstances. The most important of these included requirements that the free trade area or customs union would achieve coverage of substantially all intra-regional trade within a reasonable period of time, and would preclude the Parties from increasing tariffs and non-tariff barriers for goods imported from outside the region. See damIan chalmerS, 1 euroPean unIon law: law and eu goVernment 8-9 (1998) (relating U.S. involvement in shaping an economically integrated Europe in the 1940s). Id. at 9.
8
See Jackson, at 576-580 (discussing the drafting of Article XXIV).
9
Id. at 577. 
III. the unIted StateS' embrace oF Free trade agreementS
The United States came relatively late to the conclusion that regional trade agreements 13 were a desirable and even necessary element of a comprehensive trade liberalization policy. Throughout multiple GATT negotiating "rounds" designed to achieve global tariff and non-tariff barrier reductions, at least through the Tokyo Round (1973-79) , the United States remained a strong supporter of the multilateral trading system. The shift toward Regional Trade Agreements (RTAs) began only in the mid-1980s.
This change can be attributed primarily to two factors. First, the European Economic Community (now European Union), which had made only relatively slow progress toward deeper economic integration in the 1970s and early 1980s, finally took the necessary steps toward a full common market with the Single Market Initiative, adopted after much discussion and debate in 1986, for implementation in 1992. The establishment of what eventually would be a true European Union had a significant demonstration effect elsewhere in the world.
14 The United States, although a long-term supporter of European integration, could not fail to grasp the importance of Europe's enhanced access to relatively low-wage production with the accession of Ireland (1973) , Greece (1979) and Spain and Portugal (1986) 15 and the implications for Europe's competitiveness with the Western Hemisphere and with Asia.
These considerations were also reinforced by U.S. frustration from 1982-1985 in efforts to achieve further global trade liberalization through the GATT in Geneva, primarily because of a lack of support for a new GATT negotiating round from the (internally preoccupied) Europeans. U.S. Trade Representative and former Senator William Brock and his allies in the U.S. Government decided to respond to this rebuff by championing regional initiatives with the Israel and then Canada FTAs. The Reagan Administration also enacted unilateral tariff preferences for nearby developing countries in Central America and the Caribbean through the Caribbean Basin Initiative. 16 The logic then as today with the WTO's failed Doha Round was that if the then-preferred global freer trade initiatives could not move forward, regional trade arrangements could provide a viable alternative.
17
The strategy worked in the mid-1980s. Concerns about the United States' new bilateral course, which could have been expanded beyond Israel and 13 In this discussion the term "regional trade agreements" is used as on the WTO website to refer to those agreements that are not multilateral in natures such as those concluded under the auspices of the GATT/WTO in Geneva. (See WTO.org, last visited Jan. 8, 2016 This is not to suggest that with the success of the NAFTA negotiations the U.S. Government embarked on a continuing process of negotiating additional free trade agreements. It was widely believed by those in the Clinton Administration and many observers that NAFTA could and would be expanded to include other Western Hemisphere states (beginning with Chile). However, this did not happen, in large part because the Republican Congress refused to renew President Clinton's "fast track" negotiating authority once it expired in mid-1994. 24 (In fairness to the Republicans in Congress, renewal would have been a mixed blessing for the Clinton Administration, since several of the President's core constituencies, labor and environmental groups, generally opposed further trade liberalization.) 25 The highly ambitious Clinton-sponsored negotiations for a Free See Understanding the WTO: The Uruguay Round, supra note 21 (noting that "The US and EU settled most of their differences on agriculture in a deal known informally as the 'Blair House accord.'"). the remaining years of the Clinton Administration, and encountered no greater success under the George W. Bush Administration, even after fast track was renewed as Trade Promotion Authority in 2002. 26 The reasons for this failure are many. Still, the most significant was the inability of the United States and Brazil to agree on a way forward. The United States was insisting on better access for U.S. goods to the Brazilian market but unwilling to address several long-standing anti-dumping orders affecting, inter alia, steel and orange juice, or to agree in a regional trade agreement to significantly reduce or eliminate agricultural subsidies.
27 In retrospect, one wonders whether even had the economic disagreements been resolved Brazil would have welcomed a broad free trade agreement that inevitably would have been dominated by the superior economic and political power of the United States. The alternative course of action chosen by Brazil in the first decade of the twentyfirst century, to establish broader FTA relationships with all of the South American nations except for the Guyanas, probably made better political sense for Brazil.
28
The Clinton Administration, even without fast track, did manage to achieve some significant RTA initiatives, including the signing of a free trade agreement with Jordan and a bilateral trade agreement with Vietnam, both in 1999.
29 Several last-minute Clinton administration FTA initiatives, with Singapore and Chile, were enthusiastically and successfully pursued by the George W. Bush Administration, which embraced the concept of regional trade agreements more fully than any previous U.S. administration.
Between 41 The Congressional approval and entry into force of those with Panama, Colombia and South Korea were significantly delayed by various factors, mostly U.S. labor union and civil society concerns with the lack of security provided by then then-Colombian government to labor union officials, who were being murdered in significant numbers. All three of these agreements were finally submitted to Congress by the Obama Administration in September 2011, and approved shortly thereafter. 42 Negotiations also took place at various levels of intensity with other countries, including Thailand, Malaysia, the United Arab Emirates and South Africa, all without success. 43 The ultimately successful multi-year initiative of the Obama Administration to conclude the TPP negotiations, discussed by Tania Voon and Elisabeth Sheargold in this issue, is the latest and most significant free trade agreement concluded by the United States or any other nation since NAFTA more than twenty years earlier. The twelve TPP Parties represent nearly 40% of total world trade in goods, amounting to about $1.8 trillion worth in 2012. 44 The other major, equally significant economically negotiation in which the United States is a party, the TTIP, discussed by Christian Pitschas in this issue, is moving at a much slower pace and seems unlikely to be concluded before 2018 if at all. Predictions as to the extent to which the United States will continue to pursue regional trade agreements in the coming years are virtually impossible, as the answer depends on who is elected president in November 2016 and the extent to which that administration, and the members of Congress and the Senate, are supporters of further trade liberalization. If by the end of 2018 the TPP has been approved by Congress and entered into force, and the TTIP negotiations have been concluded, this would be strong evidence that the US shift in focus from multilateral trade agreements to regional trade agreements not cover most agricultural trade or investment but it did apply to some services and intellectual property, taking it well beyond the 1947 GATT.
52

V. canada-unIted StateS Free trade agreement
In contrast to the IFTA, the CFTA was deep and comprehensive for the time, when many other free trade agreements at the same time or later covered only trade in goods. 53 At the outset, it is notable that this CFTA was the fourth free trade agreement negotiated between the United States and Canada between the 1850s and 1988, the first long before either nation had any serious interest in regional trade arrangements except with each other. 54 This history suggests that one of CFTA's most remarkable features was that it was ratified by both Parties and entered into force rather than being abandoned by one or the other government before it could be ratified. Free trade was actually implemented to some degree while Canada was still under the political control of Great Britain in 1855, but the United States Congress voted in 1866 to cancel the treaty.
55 (Perhaps the frustration with the slow pace of the approval of new GATT negotiations in the mid-1980s affected Canada as well as the United States with regard to its embrace of CFTA.)
One of the more significant antecedents to the CFTA was the 1956 Automotive Products Agreement, which established freer trade (subject to many complex obligations and restrictions for manufacturers) for Canada and the United States to facilitate the integration of the U.S. and Canadian auto and auto parts market, as noted earlier. 56 Since the Agreement did not meet the requirements of GATT, Article XXIV, a GATT waiver was sought and received (by the United States but not by Canada).
57
The CFTA was broader than the IFTA. CFTA covered in addition to trade in manufactured goods (where all tariffs were to be eliminated in no more than ten years) many agricultural goods, limited coverage of immigration, services (including financial services), intellectual property and investment protection (although not investor-state dispute settlement-ISDS), along with state-to-state dispute settlement and a special mechanism for review of unfair trade disputes. 58 (rather than articles) represented a far more extensive regional trade agreement than any other negotiated beforehand save for the treaties establishing the European Communities.
VI. north amerIcan Free trade agreement
NAFTA is important for any number of reasons, including the then enormous scope of trilateral trade and the expanded coverage over CFTA concluded less than five years earlier. NAFTA went much further, adding ISDS, government procurement, comprehensive intellectual property, government procurement, a wide range of cross-border services, protection of energy trade and telecommunications in the text of the agreement, 59 and side agreements addressing labor and environmental issues, unique subjects for regional trade agreements at the time, signed simultaneously.
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VII. the Jordan and other mIddle eaStern Free trade agreementS
The Clinton Administration's single successful new FTA negotiation was a free trade agreement with Jordan, the first at the time with an Arab nation and the first U.S.-initiated agreement to follow the conclusion of the WTO's Uruguay Round. As the first post-NAFTA agreement, the JFTA was also the first to include enforceable environmental and environment provisions in the body of the agreement and the first to address e-commerce issues. 61 The JFTA consists of a preamble, nineteen articles, three annexes and a variety of joint statements, memoranda of understanding and various side letters. By comparison with NAFTA, and with subsequent U.S. FTAs such as those with Chile, Singapore and CAFTA-DR, the JFTA is a compact package. This widely differing approach, while similar to that of the JFTA, presumably reflected the preferences of the Clinton Administration for a much less comprehensive free trade agreement.
JFTA also remains the only U.S. FTA that was concluded in the absence of "fast-track" provisions, 62 in the final months (October 2000) of the Clinton Administration. The political complexities surrounding the negotiation and U.S. implementation of the JFTA were significant. The JFTA was linked to the Middle East peace negotiations taking place simultaneously, a major foreign policy initiative of the Clinton Administration's final year. The approval of the JFTA by the U.S. Congress 63 after more than a year of bickering over the appropriateness of including labor and environmental provisions in a trade agreement, occurred less than a month after the September 11, 2001 attack on the World Trade Center in New York. This was anything but coincidence. The JFTA, according to one report, was "intended to show U.S. appreciation of Jordan's efforts in supporting the Mideast peace process and in combating international terrorism … The rush to pass the Jordan trade pact illustrates how the Sept. 11 attacks recalibrated, at least for a time, the politics of normally divisive issues such as trade." 64 The Bush Administration also saw the JFTA as another means of advancing its anti-terrorism campaign.
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The post-Jordan U.S. FTAs with Morocco, Bahrain and Oman represented a key element in a broader U.S. political and economic strategy. That strategy was designed to encourage economic development and democracy in the Middle East and North Africa, with most of the same political/security considerations that were material in the conclusion of the JFTA. President Bush proposed in May 2003 the establishment of a United States-Middle East Free Trade Area within a decade, so as "to re-ignite economic growth and expanded opportunity in the Middle East." 66 The 9/11 Commission included a recommendation that "A comprehensive U.S. strategy to counter terrorism should include economic policies that encourage development, more open societies, and opportunities for people to improve the lives of their families and to enhance prospects for their children's future." 67 The broader Middle Eastern FTA initiative faltered; negotiations with the United Arab Emirates were abandoned and discussions with Egypt were never initiated. 68 However, the FTA negotiations with Morocco were completed. Bahrain and Oman were also well-qualified candidates, in part because both had acceded to the WTO, Bahrain as an original member in 1995, and Oman in 2000. 69 The Morocco, Bahrain and Oman FTAs 70 share far more similarities than differences with each other and with contemporary free trade agreements negotiated by the United States with developing countries in Latin America, particularly Chile and CAFTA-DR, discussed elsewhere in this or other chapters. 
VIII. the buSh era Free trade agreementS
In latIn amerIca and aSIa
As Rodrigo Monardes discusses in this issue, the U.S. FTA with Chile (and a simultaneous free trade agreement with Singapore) were the first fully comprehensive free trade agreements to follow NAFTA. The decision of the Clinton Administration in its last several months of office to propose formally the negotiation of these two agreements, knowing that they could not be seriously pursued until President Bush took office, undoubtedly reflected a final realization -if one were needed -that NAFTA was never going to be expanded, to Chile or any other country. It probably also reflected the inevitable conclusion that the Free Trade Agreement of the Americas, initiated by President Clinton in December 1994 at a Presidential summit in Miami, was doomed to fail.
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However, the Bush Administration, with USTR under the able, perhaps even visionary, leadership of Ambassador Robert Zoellick, almost immediately pursued the negotiations with Chile and Singapore, and concluded both negotiations in 2003. These were followed, in addition to the Middle Eastern agreements noted above, with an agreement with the five Central American nations and the Dominican Republic (CAFTA-DR). Shortly thereafter, free trade agreements with Colombia, Panama and Peru in Latin America (the "willing" after the end of the FTAA negotiations) were concluded. Korea, because of its growing economic might and less open markets, particularly toward foreign investment, offered potentially significant benefits to the United States and its stakeholders, and signed a free trade agreement with the United States in June 2007. Ultimately this comprised nine additional countries, all of which had had historically close (and in the case of the CAFTA-DR Parties, sometimes unpleasant) relations with the United States.
The CAFTA-DR, the U.S. FTA with the most significant developmental focus, is not discussed in detail because of its structural and substantive similarity with the Chile agreement and to a significant degree those concluded with Colombia, Korea, Panama and Peru all discussed by Jaemin Lee in this issue. CAFTA-DR was a decade ago considered equally or more important as a vehicle for economic development as it was for trade expansion per se. Such areas as rule of law, "trade capacity building," customs procedures, regulatory transparency, private property rights, competition, "civil society" participation, environmental protection, and labor law were all given priority coverage by the United States Government.
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The political path in Congress to the approval of these agreements was anything but straightforward. CAFTA-DR passed the House by only a few votes. Of the other four, concluded no later than 2007, only one, Peru, was approved by the end of the Bush Administration. 
IX. the tranS-PacIFIc PartnerShIP
While the NAFTA has never been significantly modified or amended after more than 20 years, updating may finally be on the horizon indirectly through changes and other innovations in the TPP, many of which, as with investment, labor, environment and rules of origin, among others, would bring about major changes in NAFTA. That being said some 75%-80% of the content of NAFTA is found in most subsequent U.S. FTAs as well as in the TPP. Thus, for lawyers, academics and business persons who wish to understand and appreciate the TPP, one of the best ways to begin is to study the NAFTA, about which thousands of books and articles have been written on almost every aspect of the Agreement. Thus, even though the TPP consists of 30 chapters rather than 22, much of what is found in NAFTA is also found in the post-Jordan U.S. agreements and the TPP. There is in fact a continuum of gradually increasing coverage of enforceable labor and environmental obligations (all part of the agreement itself) after NAFTA. Another major area of innovation is in changes to the ISDS provisions that represent a significant swing of the pendulum from broad investor protection to greater flexibility for governments in avoiding the risk of having to pay compensation as indirect expropriations or regulatory takings for non-discriminatory measures to protect public health or the environment. As well, the subsequent free trade agreements incorporate a variety of TRIPS-Plus expanded protections in certain areas of intellectual property, all discussed as noted earlier. The most significant new disciplines reflected in the TPP may be chapters dealing with ecommerce, state-owned enterprises, corruption and small and medium sized enterprises, but the SME chapter does not go much beyond creating a committee. 75 While the scope of chapters on telecommunications, ecommerce, competition, capacity building, business facilitation, regulatory coherence and transparency has been somewhat expanded in TPP, similar provisions are found in recent U.S. FTAs such as those with Colombia, Korea, Panama and Peru.
The TPP, which was signed February 4, 2016, will probably not enter into force until sometime in 2018 at the earliest. Among other significant factors is the requirement that the agreement not enter into force under most likely scenarios unless and until at least six signatories, accounting for at least 85% of the combined GDP (thus including both the United States and Japan), have notified their acceptance of the agreement. 76 The Trade Promotion Authority legislation, which will permit the TPP to be submitted to Congress for an up-or-down of Amendment, was enacted in June 2015. 77 However, in itself TPA does not assure that either President Obama or his successor (if she or he so desires) will be able to persuade a majority of both the Senate and House to support the TPP.
X. tranSatlantIc trade and InVeStment PartnerShIP?
The TTIP offers the significant attraction of further expanding an economic partnership that nearly fifty percent of the worlds' aggregate output, nearly $1 trillion in annual bilateral trade (only modestly less than NAFTA) an estimated $4 trillion in two-way investment and 13 million jobs, all according to the EU Commission.
78 Should it be possible for the 28/27-member EU and the United States, with total combined population of over 800 million persons, to conclude this agreement, one could reasonably expect that the agreement could affect the content of future multilateral and plurilateral trade negotiations in Geneva, even if that impact is five or ten years away. This assertion assumes that the TTIP will address in unprecedented depth such areas as regulatory coordination and coherence, anticompetition, financial and other services, agricultural market access and investment, among others. For many definitions of success, the first two in particular should go beyond the scope of the treatment of those issues in the TPP or any other free trade agreement concluded by the European Union or the United States. Thus, as an EU Parliamentary study has asserted, the TTIP "has the potential to remake political and legal relationships between the European Union and the United States and pave the way to a new form of global economic governance based on international regulatory cooperation." 79 Unfortunately, meaningful assessment of the TTIP negotiations with any degree of confidence is impossible at present (October 2016). The negotiations are moving at a very slow pace. At the 12 th TTIP negotiating session held in Brussels in February 2016, various issues were discussed, including regulatory cooperation, standards, sanitary and phytosanitary measures, competition, customs and trade facilitation, state-to-state dispute settlement, small and medium sized enterprises, and the most controversial of all, investment protection. 80 Given the higher priorities being devoted by the Obama Administration to securing enactment by the Congress of the TPP, the final TTIP negotiations will almost certainly be deferred at least until a new U.S. president has taken office in 2017. Moreover, U.S. Congressional leaders have accused the EU of a pattern of "hostage taking," in which European leaders "are expressing an inability and unwillingness" to complete the negotiations in 2016. Deficiencies in the EU negotiating positions asserted by congressional sources include an alleged unwillingness to fully eliminate tariffs; make enforceable commitments on digital trade; include an acceptable means of settling investment disputes; and strengthen commitments on sanitary and phytosanitary issues. 81 Thus, the question remains whether the European Union and the United States have the mutual political will to conclude an agreement that effectively addresses the key issues or will ultimately settle for some sort of "TTIP Lite." 
